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Robert Brown (Brown) appeals froma judgnment of dism ssal
entered after the trial court sustained a denurrer to his
conplaint without |eave to anend.

Brown sued Robert S. Kennard (Kennard) for abuse of process

after Kennard enforced a purported noney judgnent by |evying



on Brown’ s deposit account pursuant to a wit of execution.
purported judgnment was entered agai nst Robert Wmnmack in an

action to which Brown was not a party and in which Kennard

represented the judgnment creditor, Linda Bennett (Bennett v.

Womack (Super. Ct. El Dorado County, 1987, No. 44497)

(Bennett v. Womack) .

The

On appeal, Brown and Kennard agree that the sole issue is

whet her Brown’ s abuse of process action is barred by the

l[itigation privilege outlined in Cvil Code section 47,

subdivision (b). W conclude that it is and shall affirmthe

j udgnent .
DISCUSSION

1. Standard of Review

When considering an appeal follow ng the sustaining of a

denmurrer, only the legal sufficiency of the conplaint is

chall enged.1 “We therefore treat as true all of the conplaint’s

mat eri al factual allegations, but not contentions, deductions

or conclusions of fact or law.”2 W may al so consider matters

that may be judicially noticed.3

1 216 Sutter Bay Associates v. County of Sutter (1997)
58 Cal . App. 4th 860, 866 (216 Sutter Bay Associates).

2 216 Sutter Bay Associates, supra, 58 Cal.App.4th at page 866.

3 Blank v. Kirwan (1985) 39 Cal.3d 311, 318.



When a denurrer is sustained without |eave to anend, our
job is to determ ne whether there is a reasonable possibility
that a cause of action can be stated: if it can be, we reverse,
if not, we affirm?

2. Brown’s Complaint

Brown al |l eges that Kennard abused process by causing a
wrongful wit of execution to be |evied upon his “categorically
exenpt funds,” i.e., Social Security retirenent benefits and
personal retirement benefits.® Additionally, Brown maintains
that Kennard refused to release the levy after Brown notified
Kennard of the exenpt status of the funds. Moreover, Brown
clainms the purported noney judgnent that provided the basis for
the |l evy was void because it was an order granting partial
summary judgnent, and that final judgnent was never entered in
the correspondi ng underlying action (i.e., the Bennett v. Womack
action). Brown further alleges that he was not a defendant in
the underlying litigation or a judgnent debtor of that action.
In declaring that Kennard abused process, Brown states that

Kennard s ulterior notive was to “extort[] paynment from Robert

4 Ball v. GTE Mobilnet of California (2000) 81 Cal. App. 4th 529,
535.

° Brown al so naned as defendants Linda Bennett, the plaintiff
in the underlying litigation, and Wells Fargo Bank, NA, the bank
where Brown nmaintai ned the deposit account at issue. However,
Brown only served his conpl aint upon Kennard, the attorney who
represented Linda Bennett in the underlying litigation, and the
j udgnent on appeal here pertains only to Kennard.



Wnmack, knowi ng there had never been a final judgnent entered in
[the underlying action].”

Kennard denmurred, claimng in part that Browm failed to
state a cause of action because “issuance of a wit of execution
is absolutely privileged” and that the comruni cative act of
causing the wit to be issued occurred during a judicial
proceedi ng under Cvil Code section 47, subdivision (b)
(hereafter section 47(b)).

3. The Tort of Abuse of Process

The tort of abuse of process arises when one uses the
court’s process for a purpose other than that for which the
process was designed.® “[T]he essence of the tort is .

‘“m suse of the power of the court; it is an act done in the
name of the court and under its authority for the purpose
of perpetrating an injustice.”’ To succeed in an action for
abuse of process, a litigant nust establish two el enents:
that the defendant (1) contenplated an ulterior notive in
using the process; and (2) commtted a willful act in the

use of the process not proper in the regular conduct of

6 5 Wtkin, Summary of California Law (9th ed. 1988) Torts,
section 459, page 547

7 Meadows v. Bakersfield S. & L. Assn. (1967) 250 Cal . App. 2d
749, 753; see also 5 Wtkin, supra, Torts, section 461, page
548.



the proceedings.8 In other words, abuse of process requires an
act outside the purpose of the process.?

As early as 1958, California recognized that an action for
abuse of process may inhere where a wongful |levy is executed
upon exenpt property.10 However, later judicial decisions
construing the litigation privilege of section 47(b) have
substantially eroded the efficacy of the tort as it pertains to
court-sanctioned enforcenent of judgnents, if adequate
alternative renedies exist. For the foll ow ng reasons,
the privilege precludes Brown from asserting a cause of action
for abuse of process.

4. The Litigation Privilege

Oiginally enacted in 1872, the litigation privilege--a
codi fied extension of the comon | aw s defense to defamation
actions--protected publications and communi cati ons nmade duri ng
proceedi ngs authorized by |aw. 11 Today, the codified privilege

reads in pertinent part: “A privileged publication or broadcast

8 Oren Royal Oaks Venture v. Greenberg, Bernhard, Weilss &
Karma, Inc. (1986) 42 Cal.3d 1157, 1168; Barquis Vv. Merchants
Collection Assn. (1972) 7 Cal.3d 94, 103-104 (Barquis).

9  Younger v. Solomon (1974) 38 Cal . App.3d 289, 297; see al so
Merlet v. Rizzo (1998) 64 Cal.App.4th 53, 65-66 (Merlet).

10 Arc Investment Co. v. Tiffith (1958) 164 Cal . App.2d Supp.
853, 856 (Tiffith).

11 see Historical and Statutory notes, 6 West’'s Annotated G vi
Code (1982 ed.) follow ng section 47, page 239.



is one made: [1] . . . [f] (b) Inmany . . . (2) judicial
proceeding . . . .”12 The California Supreme Court, in
Silberg v. Anderson, set forth a four-part test for determning
whet her a publication or communication is privileged.13 The
privilege applies to publications and communications: “(1) nmade
in judicial or quasi-judicial proceedings; (2) by litigants or
ot her participants authorized by law, (3) to achieve the objects
of the litigation; and (4) that have sone connection or | ogical
relation to the action.”14

Additionally, the Suprenme Court in Silberg articul ated the
policies furthered by the litigation privilege. The chief
function of the privilege is to afford litigants and w t nesses
free access to the courts without the threat of derivative
litigation.1°

Because the policy goal of encouraging free access to the
courts by discouraging derivative litigation is paranount,
California courts have extended the litigation privil ege beyond
the defamati on context to preclude nunmerous other tort actions.

For exanpl e, abuse of process, fraud, intentional inducenent

12 Section 47, subdivision (b).
13 sSilberg v. Anderson (1990) 50 Cal.3d 205, 212 (Silberg).
14 Silberg, supra, 50 Cal.3d at page 212.

15 silberg, supra, 50 Cal.3d at page 213, citing Albertson v.
Raboff (1956) 46 Cal.2d 375, 380.



of breach of contract, intentional infliction of enotional
distress, intentional interference with prospective econom c
advant age, invasion of privacy, negligence, and negligent

m srepresentation are all subject to the privilege.1® Mlicious
prosecution is the only tort not subject to the litigation
privilege. 17 Yet, the threshold issue in deternining whether
the privilege applies is whether the injury resulted from
comuni cative acts or nonconmuni cative conduct.1® The litigation
privilege applies only to torts arising from comruni cative acts;
it does not protect purely noncomunicative tortious conduct. 19
Because the privilege applies without regard to nalice or evil
nmotives, it has been characterized as “absol ute.”20

5. The Litigation Privilege Bars Brown’s Claim
for Abuse of Process

As stated, California courts recogni zed | ong ago that
a wongful levy may constitute an abuse of process and a
levy is wongful where made upon the exenpt property of a
j udgnment debtor. In Tiffith, the plaintiff in an underlying

action obtained a default judgnent agai nst the defendant on

16 Silberg, supra, 50 Cal.3d at page 215.
17 Silberg, supra, 50 Cal.3d at page 216.
18 Kimmel v. Goland (1990) 51 Cal.3d 202, 211 (Kimmel).

19 Mero v. Sadoff (1995) 31 Cal.App.4th 1466, 1480 (Mero);
Kimmel, supra, 51 Cal.3d at pages 211-212.

20 Silberg, supra, 50 Cal.3d at page 215.



a prom ssory note.?l The plaintiff then garnished the
def endant’ s wages three tines, despite the defendant’s clai m of
full exenption.?2 Recognizing an action for abuse of process
against the plaintiff, the appellate court stated that the
i ssuance of further wits would prejudice the defendant’s
enpl oynent and result in the expense of reasserting his claimof
exenption each time.23 The successive seizures of the
def endant’ s exenpt property gave rise to a claimof abuse of
process. 24

In Czap v. Credit Bureau of Santa Clara Valley, the Court
of Appeal recognized a cause of action for abuse of process
based on allegations that a collection agency obtained a | evy
and t hreatened subsequent |evies despite know edge that the
plaintiff’s wages were exenpt from execution.?® The plaintiff
conpl ained the defendant’s ulterior purpose was to jeopardize
the plaintiff’s enploynent, thus conpelling her to use her

exenpt wages to satisfy her debt. 26

21 Tiffith, supra, 164 Cal.App.2d at page Supp. 855.
22 Tiffith, supra, 164 Cal.App.2d page Supp. 855.
23 Tiffith, supra, 164 Cal.App.2d page Supp. 855.
24 Tiffith, supra, 164 Cal.App.2d at page Supp. 856.

25 Czap v. Credit Bureau of Santa Clara Valley (1970)
7 Cal.App.3d 1, 5 (Czap).

26 Czap, supra, 7 Cal.App.3d at pages 5-6.



Finally, in Barquis, the California Suprenme Court held that
a plaintiff stated a cause of action for abuse of process by
all eging that a collection agency “wilfully and knowingly filed
actions in an improper county pursuant to statutorily inadequate
pleadings . . . for the ulterior purpose and with the intent
to inpair individuals' rights to defend suits and, in effect,
to coerce inequitable settlenents and default judgnents by
making it inconvenient for defendants to defend suits on their
merits.”2’ Specifically, the Barquis court noted that the
“W despread occurrence of the alleged msfiling abuse” “stated a
cause of action for injunctive relief froman abuse of
process. " 28

Not wi t hst andi ng the recognition of abuse of process in
t hese deci sions involving enforcement or enforcenent-I|ike
contexts, the decisions do not address the litigation privilege
of section 47(b). More recent decisions, invoking that
privilege, have strictly limted use of that tort in the
j udgnment enforcenent context, at |east where successive seizures
of exenpt property are not invol ved.

In Merlet, a denurrer was sustained w thout |eave to anend,

di sm ssing a conplaint that alleged the judgnment creditor

27 Barquis, supra, 7 Cal.3d at page 104.

28  Barquis, supra, 7 Cal.3d at page 108; see al so Czap, supra,
7 Cal . App. 3d at page 7 and Tiffith, supra, 164 Cal.App.2d at
pages Supp. 856-857.



def endant s abused process by inproperly applying for a wit of
sale, nmoving to reconsider the order denying the wit, and
filing an appeal fromthe reconsideration order.2° The
plaintiff, not a party to the judgnment sought to be enforced
agai nst him nmaintained that defendants acted inproperly by
attenpting to acquire his property.30 The defendants clained
their conduct was privileged under section 47(b).31 The
appel l ate court determ ned that the conplai ned of conduct--which
consi sted of actions to enforce a judgnent--was the type of
conduct permtted by law in the course of a judicial
proceeding.32 In addition, the appellate court held that the
plaintiff could not amend his conplaint to allege any injury
outside of the judicial proceeding, and that the defendants
never interfered wwth the plaintiff’s property interest through
wrongful conduct outside of the judicial proceeding.33

The court in Merlet | ooked to the decisions in Kimmel and

Mero as exenplifying conduct “conpletely outside the judicial

29 Merlet, supra, 64 Cal.App.4th at pages 57-59, 64.
30 Merlet, supra, 64 Cal.App.4th at pages 57, 65.

31 Merlet, supra, 64 Cal.App.4th at page 65.

32 Merlet, supra, 64 Cal.App.4th at pages 65-66.

33 Merlet, supra, 64 Cal.App.4th at page 66.
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proceedi ngs” and therefore outside the litigation privilege and
supportive of an abuse of process claim34

In Kimmel, the California Suprenme Court held that the
l[itigation privilege did not apply where the conpl ai ned of
conduct occurred outside of a judicial proceeding.3®> The alleged
injury resulted fromthe taping of a confidential telephone
conversation, not the publication or broadcast of the
conversation in a judicial proceeding.3¢ Thus, to the extent any
injury related to testinony regarding the content of the taped
conversation, the privilege applied. To the extent the injury
resulted fromthe invasion of privacy outside the judicial
proceedi ng, the conduct was not privileged. 37

In Mero, the plaintiff clainmed she was negligently injured
during a nedical exam nation that was requested by her enpl oyer
in a workers’ conpensation matter; the plaintiff alleged the
def endant doctor strapped her into an apparatus causing her body
““to be contorted and maneuvered in various damagi ng

positions.’”38 The trial court granted summary judgment for

34 Merlet, supra, 64 Cal.App.4th at page 65; Kimmel,

supra, 51 Cal.3d at pages 209-210; Mero, supra, 31 Cal.App.4th
at pages 1479-1480.

35 Kimmel, supra, 51 Cal.3d at pages 211-212.

36  Kimmel, supra, 51 Cal.3d at pages 209, 211-212.

37 Kimmel, supra, 51 Cal.3d at pages 210, 211-212.

38  Mero, supra, 31 Cal.App.4th at page 1470.
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the doctor on the ground that the doctor’s actions were
privileged under section 47(b).32 The appellate court held that
the litigation privilege applies only to torts arising from
comuni cative acts.49 The plaintiff’'s suit involved only the
doctor’ s nonconmuni cative conduct; thus the privilege did not
apply and sunmary judgment was i nproper. 4!

Anot her highly relevant and recent decision in the judgnment
enforcement context is O’Keefe v. Kompa.42 The trial court bel ow
relied upon O’Keefe to sustain Kennard' s denurrer.

In O’Keefe, the plaintiff sued for abuse of process after
the defendants attenpted to enforce a judgnment entered agai nst
the plaintiff in another action while that action was on
appeal .43 The trial court sustained the defendants’ denurrer
wi thout |eave to amend; ** the appellate court affirnmed, holding
that the enforcenment efforts (levying on a bank account and
filing an abstract of judgnent) were privileged “extension[s] of
th[e] judicial process” which “were logically and legally

related to the realization of a litigation objective--that is,

39 Mero, supra, 31 Cal.App.4th at page 1479.

40 Mero, supra, 31 Cal.App.4th at page 1480.

41 Mero, supra, 31 Cal.App. 4th at page 1480.

42 0”Keefe v. Kompa (2000) 84 Cal.App.4th 130 (0’Keefe).
43 0’Keefe, supra, 84 Cal.App.4th at page 132.

44 0”Keefe, supra, 84 Cal.App.4th at page 132.
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collection of a judgnent.”4> Sinilar to Brown, plaintiff O Keefe
conpl ai ned that the levy on his bank account constituted an
abuse of process.4® And simlarly, O Keefe suggested that the
filed abstract of judgment was fraudul ent.4’ The appellate
court rejected these clains noting that, for policy reasons,
even an otherw se qualifying fraudulent act is privil eged under
section 47(b).*8 The court added: “The concl usion that
def endants’ actions were privileged (even if, as alleged,
wrongful and harnful) necessarily nmeans plaintiff has no tort
remedy agai nst them ”49

Brown nai ntains that O’Keefe is i napt because 0’Keefe
i nvol ved a | evy on the non-exenpt assets of a party to a valid
judgment, in dianetric contrast to his allegations of a |levy on
t he exenpt assets of a non-party to an invalid judgnment. Brown
mai ntai ns there was no abuse of process in 0’Keefe. Undeni ably,
however, enforcenent proceedi ngs are an extension of the

judicial process and related to the realization of a litigation

45 0’Keefe, supra, 84 Cal.App.4th at pages 132, 134-135.
46 0’Keefe, supra, 84 Cal.App.4th at pages 132, 134.

47 0”Keefe, supra, 84 Cal.App.4th at page 135.

48  0’Keefe, supra, 84 Cal.App.4th at page 135.

49 0’Keefe, supra, 84 Cal.App.4th at page 135.
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obj ective.® Here, Kennard sought to enforce an allegedly
invalid judgnment. Based on facts alleged or judicially
noti ceabl e, Kennard enpl oyed a court-sanctioned procedure to
obtain a wit of execution on that judgnment, levied on that wit
within the confines of the judicial procedure, and used the wit
for its designed purpose. In Merlet, the plaintiff alleged in
hi s abuse of process action that the defendants acted inproperly
by attenpting to acquire his property to enforce a judgnent to
whi ch he was not a party; and in O’Keefe, the plaintiff alleged
in his abuse of process action that the defendants’ judgnment
enforcement efforts were wongful, harnful and fraudul ent.
These al |l egations did not preclude the affirmance on appeal, in
bot h Merlet and O’Keefe, of denurrers sustained without |eave to
amend regardi ng abuse of process conplaints.® As such, Brown's
simlar allegations of wongful |levy |ose relevance in the
inquiry of whether the litigation privilege bars Brown’s
conpl aint for abuse of process.

Brown conpl ains that the wongful |evy deprived himof his
property interest in his bank account, thus causing injury
outside of the judicial proceeding. As stated in section 5,

ante, the court in Merlet | ooked to the decisions in Kimmel

50 see Merlet, supra, 64 Cal.App.4th at pages 64-66; 0’Keefe,
supra, 84 Cal.App.4th at pages 134-135.

51 Merlet, supra, 64 Cal.App.4th at pages 57, 58, 64-66;
0”Keefe, supra, 84 Cal.App.4th at pages 132, 134-136.
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and Mero as exenplifying conduct “conpletely outside the
judicial proceedings” and therefore outside the litigation
privilege and supportive of an abuse of process claim®2 |In
[ight of Merlet, Kimmel, and Mero, Brown msinterprets the
meani ng of injury outside of a judicial proceeding for abuse of
process purposes. Again, Kennard enployed a judicial process
(wit of execution) to enforce a purported judgnment pursuant to
t he purpose for which the process was designed, and did so
within the confines of a judicial procedure. (As we shall see,
whi | e Brown does not have a renedy of an abuse of process
action, he may nove to quash the allegedly wongful wit of
execution and | evy, and obtain a return of his property.)

In a related vein, Brown clains that the | evy was neither a
statenment nor a communication within the litigation privilege.
Prelimnarily, we note that judgnment enforcenent efforts, as an
extension of a judicial proceeding and related to a litigation
obj ective, are considered to be within the litigation
privilege.® Specifically, Brown contends that his abuse of
process claimdoes not rely on the communi cative act of applying

for a writ of execution; he notes that the act found to be

52 Merlet, supra, 64 Cal.App.4th at page 65; Kimmel, supra,
51 Cal . 3d at pages 209-210; Mero, supra, 31 Cal.App.4th at
pages 1479- 1480.

53 0’Keefe, supra, 84 Cal.App.4th at pages 134-135; Merlet,
supra, 64 Cal.App.4th at pages 64-66.
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within the litigation privilege in Merlet was an application for
a writ of sale.® Brown maintains that his abuse of process
claimarises fromthe wongful |evy effected pursuant to the
writ, including the interference with his property rights and
the | evy upon exenpt property. As Kennard observes, however,
Brown is claimng a “distinction without a difference.” The act
of applying for a wit is privileged.® The privilege extends to
torts arising fromthe privileged statement or publication.®® As
such, not only does the privilege protect the application for

the wit of execution, it also extends to the act of carrying

out the directive of the wit.® To hold otherw se would
effectively strip the litigation privilege of its purpose.

Here, then, the policy underlying the litigation privilege
of encouraging free access to the courts by di scouraging
derivative litigation sinply outweighs the policy of providing
Brown with a tort remedy for an allegedly wongful enforcenment
of a judgnment. That is not to say that Brown is renedil ess,
however .

The recent decisions that invoke the litigation privilege

and curtail the derivative tort renedy of abuse of process

54 Merlet, supra, 64 Cal.App.4th at pages 64-66.
55 Merlet, supra, 64 Cal.App.4th at pages 64-66.
56 Mero, supra, 31 Cal.App.4th at page 1480.

57 0’Keefe, supra, 84 Cal.App.4th at pages 134-135.

-16-



arising fromallegedly wongful |evies recognize, inportantly,
that the plaintiff (the one being levied upon) is not |eft
remedil ess.®8 | n O’Keefe, for exanple, the court acknow edged
that the plaintiff could have posted an undertaking or sought a
wit of supersedeas to thwart the enforcenent efforts.® Thus,
al though the tort renedy of an abuse of process action is
out wei ghed by the policy aimof allow ng unfettered access to
the courts, there are other renmedies. |ndeed, Brown' s brief
acknow edges the nost viable renedy--a notion to quash the
all egedly wongful wit of execution and |evy, and obtain the
return of his property. Brown notes in his brief that another
third party here also faced a wit of execution to collect on
the judgnent fromthe underlying litigation, and i medi ately
noved successfully to quash the wit.

We conclude the litigation privilege of section 47(b)

bars Brown's cause of action for abuse of process.®0 |t is not

58 (O’Keefe, supra, 84 Cal.App.4th at pages 135-136; see Rubin v.
Green (1993) 4 Cal .4th 1187, 1204; Silberg, supra, 50 Cal.3d at
pages 218-219.

59 0’Keefe, supra, 84 Cal.App.4th at pages 135-136.

60 we grant Kennard’'s request to judicially notice the wit of
execution and instructions to the levying officer, and deny his
request to judicially notice the order granting partial summary
j udgment and the notice of entry of judgnent in the Bennett v.
Womack action. W have sinply assuned, for purposes of this
appeal, that the challenged | evy was undertaken pursuant to an
invalid judgnent. W also deny Kennard' s notion to

di sregard/strike certain defects in Brown’ s opening brief.
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reasonably possible that Brown can anmend his conplaint to state
such a cause of action.

DISPOSITION

The judgnent is affirned.

DAVI S , Acting P.J.

W concur:

RAYE , J.

MORRI SON N
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